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IN THE SUPREME COURT OF THE STATE OF IDAHO 
) Supreme Court Docket NO. 35 
RDON C. SCHROEDER 
BRIEF OF APPELLANT 
OURT OF THE THIRD JUDICIAL DISTRICT OF THE 
AND FOR THE COUNTY OF CANYON 
STEPHEN W. DRESCHER 
District Judge 
E APPELLANT: Matthew J. Roker 
LOVAN + ROKER P.C. 
717 S. Kimball, Suite 200 
Caldwell, Idaho 83605 
OR THE RESPONDENT: LAWRENCE G. WASDEN 
Idaho Attorney General 
Statehouse, Room 210 
Post Office Box 83720 
Boise, Idaho 83720-0010 
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STATEMENT OF THE CASE 
Nature of the Case 
The Appellant, Gordon C. Schroeder (Schroeder), timely requested a hearing to 
contest the administrative suspension of his driver's license. Following a hearing on the 
matter, the hearing officer issued an order sustaining the suspension for the reason that 
belching, without evidence of regurgitation, is insufficient to require a new fifteen-minute 
waiting period and a new test. The Hearing Officer did not dispute Schroeder's claim he 
was belching within the fifteen-minute waiting period prior to testing. The hearing 
officer found the Standard Operating Procedure for Breath Alcohol Testing manual, 
promulgated by the Idaho State Police Forensic Services only required a new fifteen- 
minute waiting period and test if the subject vomits or is otherwise suspected of 
regurgitating material from the stomach. Schroeder submitted a motion to reconsider 
arguing the controlltng manual was the Intoxilyzer 5000 Operator's Training Manual 
promulgated by the Idaho State Police Forensic Services. Schroeder argued said manual 
clearly required a new fifteen-minute waiting period and test if belching occurs during 
the first fifteen-minute observation. The hearing officer issued a final order sustaining 
the suspension. The hearing officer termed Schroeder's belching as minor burping and 
insufficient to show material was regurgitated from the stomach. Schroeder appealed to 
the District Court and the hearing officer's decision was affirmed. 
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Statement of Fact 
On October 24,2007 Petitioner Schroeder was stopped for speeding and arrested 
for suspicion of driving under the influence of alcohol. Schroeder was transported to the 
Canyon County Detention Center where an audio recording regarding llis rights and 
possible penalties associated with alcohol testing was played for him. Schroeder was 
asked to submit to testing on the Intoxilyzer 5000EN at the Canyon County Detention 
Center. Schroeder agreed to submit to testing. During the fifteen-minute observation 
period Schroeder felt sick to his stomach and asked if he could throw up. See Tr. pg. 7 
Ins. 17-18. Schroeder began to belch and this continued immediately prior to his first 
breath sample and then again immediately prior to his second breath sample. See Tr. pg. 
7 Ins. 20-25 and pg. 8 Ins. 1-15 and Petitioner's Exhibit A (Audio CD). 
ISSUE 
Should Schroeder's administrative license suspension be vacated for failure of the 
testing officer to follow Intoxilyzer 5000 breath testing procedure as promulgated by the 
Idaho State Police, specifically by not re-commencing the fifteen-minute waiting period 
after Schroeder belched? 
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ATTORNEY FEES AND COSTS 
Schroeder should be awarded attorney fees and costs in this action because the 
record is clear that he "belched" during the fifteen-minute waiting period prior to giving a 
breath sample on the Intoxilyzer 5000 and another breath sample was not taken pursuant 
to the Intoxilyzer 5000 training manual. 
ARGUMENT 
The standard of review as provided in Idaho case law is as follows; 
The Idaho Administrative Procedures Act (IDAPA) governs the 
review of department decisions to deny, cancel, suspend, disqualify, 
revoke or restrict a person's driver's license. In an appeal from the 
decision of the district court acting in its appellate capacity under IDAPA, 
this Court reviews the agency record independently of the district court's 
decision. This Court does not substitute its judgment for that of the 
agency as to the weight of the evidence presented. This Court instead 
defers to the agency's findings of fact unless they are clearly erroneous. In 
other words, the agency's factual determinations are binding on the 
reviewing court, even where there is conflicting evidence before the 
agency, so long as the determinations are supported by substantial 
competent evidence in the record. 
A court may overturn an agency's decision where its findings, 
inferences, conclusions, or clecisions: (a) violate statutory or constitutional 
provisions; (b) exceed the agency's statutory authority; (c) are made upon 
unlawful procedure; (d) are not supported by substantial evidence in the 
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record; or (e) are arbitrary, capricious, or an abuse of discretion. I.C. 5 67- 
5279(3). The party challenging the agency decision must demonstrate that 
the agency erred in a manner specified in I.C. 5 67-5279(3) and that a 
substantial right of that party has bee11 prejudiced. If the agency's decision 
is not affirmed on appeal, "it shall be set aside ... and remanded for further 
proceedings as necessary ." 1.C. 5 67-5279(3). 
In re Suspension of Driver's License of Gibbar, 143 Idaho 937, 155 P.3d 1176 (Ct. App. 
2007) (citations omitted). 
Idaho Code 5 18-8002A(7)(d) provides that the hearing officer shall not vacate 
the suspension unless he finds, by a preponderance of the evidence, that the tests for 
alcohol concentration, drugs or other intoxicating substances administered at the direction 
of the peace officer were not conducted in accordance with the requirements of section 
18-8004(4), Idaho Code, or the testing equipment was not functioning properly when the 
test was administered. 
I.C. 18-8004(4) provides in part, 
Analysis of blood, urine or breath for the purpose of determining the 
alcohol coilcentration shall be performed by a laboratory operated by the 
Idaho state police or by a laboratory approved by the Idaho state police 
under the provisions of approval and certification standards to be set by 
that department, or by any other method approved by the Idaho state 
police. 
The rules governing alcohol testing as provided in IDAPA reflect that standards 
shall be developed for each type of breath testing instrument used in Idaho, and such 
standards shall be issued in the form of standard operating procedures (SOP) and training 
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manuals.' In other words, i t  is the standard operating procedure or manual specific to the 
testing instrument used that controls. This would require the standards in the Intoxilyzer 
5000 training manual, specific to the machine used and specific as to requiring a new 
fifteen-minute waiting period should belching occur, control over the more general 
language in the SOP for breath testing machines generally. The language of the SOP for 
Breath Testing Machines does not preclude in any manner the requirements specified in 
the Intoxilyzer 5000 operator's manual. Nor is it inharmonious that the Intoxilyzer 5000 
manual specifies belching in addition to suspected regurgitation of material from the 
stomach will require a new fifteen-minute observation period. As noted above, IDAPA 
I Administrative Code 
IDAPA 11 - IDAHO STATE POLICE 
RULE 11.03.01 - RULES GOVERNING ALCOHOL TESTING 
013 REQUIREMENTS FOR PERFORMING BREATH ALCOHOLTESTING. 
013. REQUIREMENTS FOR PERFORMING BREATH ALCOHOL TESTING 
01. Instruments. Breath testing instrutnents shall either have been approved by the department or shall 
be lisled in the "Cotlfortning Products List of Evidential Breath Measurement Devices" published in the 
Federal Register by the Uiiited States Department of Transportation, or appear in that list's successor 
whatever its current name may be (7-1-93) 
02. Report. Each direct breath testing instrumcnt shall report alcohol concentration as grams of alcohol 
per two hundred ten (210) liters of breath. (7-1-93) 
03. Administration. Breath tests shall be administered in conformity with standards established by the 
department. Standards shall be developed for each type of breath testing instrument used in Idaho, and such 
standards shall be issued in the form of standard operating procedures and training manuals. (3-19-99) 
04. Training. Each individual operator shall demonstrate that he has sufficient training to operate the 
instrument correctly. This shall be accomplished by successfully completing a training course approved by 
the department. Officers must retrain periodically as rcquired by the department. (7-1-93) 
05. Checks. Each brcath testing instrument shall be checked on a schedule cstablished by the 
Department for accuracy with a simulator solution provided by the departtnent or by a source approved by 
tlic department. These checks shall be performed according to a procedure established by the depantnent. 
(3- 19-99) 
06. Records. All records regarding maintenance atid results shall be retained for thrce (3) years. (3-19- 
99) 
07. Deficiencies. Failure to meet any of the conditions listed in Sections 012 and 013. Any laboratory or 
breath tcsting instrument may bc disapproved for failure to meet one (1) or more of the requirements listed 
in Sections 012 and 013, and approval inay be bvithhcld until the dericiency is corrected. (7-1-93) 
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rules governing alcohol testing specifies that the standards for testing are contained in the 
training manuals for the machine used in addition to standard operating procedure. To 
interpret the standards for testing in the manner suggested by the hearing officer would 
eviscerate an unambiguous requirement of testing for the particular machine used. 
The Intoxilyzer 5000 Operator's Training Manual requires that the breath test 
subject be monitored for a period of fifteen minutes immediately prior to administration 
of the breath test to assure that the subject did not smoke, ingest any substance, vomit, or 
belch, which actions could render the breath test inaccurate. See Intoxilyzer 5000 
Operator's Training Manual pg. 8. In the absence of a validly conducted fifteen-minute 
wait required by the manual, the hearing officer should vacate the license suspension 
because the breath test was not conducted in accorda~lce with the requirements of I.C. $ 
18-8004(4). 
Idaho Code $ 18-8002A(7)(d) specifies that if proof by a preponderance of 
evidence is presented by petitioner showing the test was not conducted by methods 
approved by the Idaho state police, the hearing officer shall vacate the driver's license 
suspension. The evidence as presented in the facts and incorporated herein clearly shows 
Schroeder was belching immediately prior to the breath test. The hearing officer's final 
order that belching does not require a re-commencement of the fifteen-minute waiting 
period is contrary to the specific language of the lntoxilyzer 5000 Operator's Training 
Manual. This manual was promnlgated by the Idaho Department of Law Enforcement 
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through the Idaho State Police Forensic. Services and specified that belching required a 
re-commencement of the fifteen-minute waiting period. 
CONCLUSION 
Schroeder provided proof by a preponderance of the evidence that he belched 
during the fifteen-minute waiting period. A plain reading of the governing statutory law, 
administrative procedure, and Intoxilyzer 5000 testing manual provides if the subject 
belches within fifteen-minutes of the Intoxilyzer 5000 breath test, an additional fifteen- 
minute waiting period and re-testing is necessary for a valid breath test. The hearing 
officer's decision to sustain the administrative suspension of Schroeder's driver's license 
shottld be set aside. 
DATED this 16"' day of October, 2008. 
LOVAN + ROKER, P.C. 
Attorney's for%ppellant 
APPELLANT'S BRIEF - 7 
CERTIFICATE OF MAILING 
I HEREBY CERTIFT that on this 16h day of October, 2008,I served a true and 
correct copy of the foregoing APPELLANT'S BRIEF, by causing to be placed a copy 
thereof in the U .S. Mail, addressed to: 
GORDON SCHROEDER 
3550 NORTH 2900 EAST 
TWIN FALLS, IDAHO 83301 
STEPHEN W. DRESCHER 
DISTRICT COURT JUDGE 
WASHINGTON COUNTY DISTRICT COURT 
PO BOX 670 
WEISER, IDAHO 83672 
MATTHEW J.  ROKER 
LOVAN + ROKER, P.C. 
717 S. KIMBALL AVE. SUITE 200 
CALDWLEL, IDAHO 83605 
LAWRENCE. G. WASDEN 
IDAHO ATTORNEY GENERAL 
STATEHOUSE, ROOM 210 
PO BOX 83720 
BOISE, IDAHO 83720-001 0 
MATTHEW J .  R F 
APPELLANT'S BRIEF - 8 

